United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 








United States Court of Appeals for the 

District of Columbia 


APRIL TERM, 1935 


SPECIAL CALENDAR 


MARGARET F. NICODEMUS AND FREDERICK T 

MILLER, APPELLANTS, 


IRWIN H. LINTON, EXECUTOR 


APPEAL FROM THE SUPREME COURT OF' THE DISTRICT OF 


COLUMBIA 


FILED AUGUST 13, 1935 


PRINTED OCTOBER 16, 1935 








































. 

United States Court of Appeals | for the 
District of Columbia 

APRIL TERM, 1935 

No. 6533 


SPECIAL CALENDAR 


MARGARET F. NICODEMUS AND FREDERICK T 

MILLER, APPELLANTS, 


VS. 


IRWIN H. LINTON, EXECUTOR 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


I 


Last will and testament of Eleanor B. Biggs.j. 

Proofs of subscribing witnesses to will dated August 16, 193j5 
Order admitting will to probate and granting letters testa¬ 
mentary . 

Caveat to the alleged paper writing dated August 16, 1933 

Answer to caveat filed June 4, 1934 . 

Order disposing of questions raised in answer to caveat... 

Order framing issues. 

Verdict sustaining will filed May 21, 1935 . 

Petition for rule to show cause to issue.[ 

Order for rule to show cause to issue filed July 8, 1935 ...[ 


Original 

1 


Print 

1 

5 


13 

9 

14 

10 

17 

12 

20 

14 

21 

15 

oo 

17 

24 

17 

26 

19 


Judd & Detweiler (life.), Printers, Washington, D. C., <|)ctober 4, 1935 
—6940-C 









11 


INDEX 


Original Print 


Answer of respondents to petition for rule to show cause 
why proposed bill of exceptions and assignment of errors 

should not be stricken. -7 20 

Motion of caveators to extend nunc pro tunc the time for 
filing and serving bill of exceptions filed July 11, 1935 ... 34 25 

Affidavit of Alvin L. Newmyer filed July 16, 1935 . 30 27 

Memorandum of the court filed July 19, 1935 . 38 2S 

Order striking bill of exceptions and overruling motion_ 42 31 

Caveators* objections and exceptions to order striking pro¬ 
posed bill of exceptions and overruling motion for entry 

nunc pro tunc, etc. 43 32 

Caveators’ prayers (N. 1, 1%, 3 and 4) . 4<» 34 

Amended assignment of errors . 50 36 

Amended designation of record . 54 39 

Certificate of Register of Wills . 57 41 










United States Court of Appeals for the 

District of Columbia 

No. 6533. 

Margaret F. Nicodemus and Frederick T. Miller, Appel¬ 
lants, 

vs. 

Irvin H. Linton, Executor. 


1 [Stamp:] Filed Mar. 14, 1934. Theodore Cogs¬ 

well, Register of Wills, D. C., Clerk of Probate Court. 

Caveator ’s Ex. No. 1. 

Last Will and Testament of Eleanor B. Biggs . 

I, Eleanor B. Biggs, of the City of Washington, District 
of Columbia, being of sound and disposing mind, memory 
and understanding, do make, publish and declare this to 
be my last will and testament, hereby revoking any and all 
other wills by me at any time heretofore made: 

First. I direct that all my just debts and funeral ex¬ 
penses be paid out of my estate as soon afteir my decease 
as may be found convenient. 

Second. I authorize and direct my executor hereinafter 
named to sell and convert into money my entire estate, 
either at public auction or at private sale, upon such terms 
and conditions, at such time or times and place as may be 
deemed by him most advantageous, and to transfer and 
convey all of my said estate, in fee simple <^r otherwise, 
without any liability on the part of any purchaser or pur¬ 
chasers to see to the application of the purchase money. 

Third. I give and bequeath to my brother, Charles P. 
Miller, of Butte, Montana, the sum of Five Thousand Dol¬ 
lars. 
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Fourth. I give and bequeath to my granddaughter, 
Eleanor Spencer Biggs Gilliken (daughter of my son, Wil¬ 
liam McKeen Biggs), the sum of Five Hundred Dollars. 

Fifth. I giVe and bequeath to my former husband, Wil¬ 
liam M. Biggs, the sum of Three Thousand Dollars. 

Sixth. I give and bequeath to my friends, Othelia Woody 
and Lula J. Emmett, each the sum of Five Hundred Dol¬ 
lars. 

Seventh. All the rest, residue and remainder of my es¬ 
tate, which I now own, or which I may hereafter acquire, 
and of which I may die possessed, together with the pro¬ 
ceeds of sale of my real estate, I give and bequeath in equal 
shares to my sisters, Mollie M. Jewson, of Calcutta, India, 
(wife of Rev. Arthur Jewson), and Margaret F. Nico- 
demus, and my brothers, Frederick T. Miller, of Grimes, 
California, and Marion H. Miller, of Yuba, California, 
absolutely. 

Eighth. In the event that my real estate shall not be sold 
prior to the expiration of the administration period for 
the settlement of my estate, and sufficient funds are avail¬ 
able to pay all specific legacies in full, as well as debts, 
funeral expenses, costs of administration of my estate, in¬ 
cluding executor’s commissions, and counsel fees, I give 
and devise my real estate to Francis L. Neubeck, in trust, 
to have and to hold, with full power and authority to collect 
the rents and income therefrom, until such time or times 
as, in his judgment, an advantageous sale or sales thereof 
can be made, and I hereby authorize and direct him as 
trustee to Sell the same, either at public auction or at 
private sale, upon such terms and conditions, and at 
2 such time or times and place as may be so deemed 
by him most advantageous, and to transfer and con¬ 
vey the same, in fee simple or otherwise, without any 
liability on the part of any purchaser or purchasers to see 
to the application of the purchase money, and to dis¬ 
tribute the net proceeds of such sale or sales, together with 
accrued rents and income, in equal shares between my 
sisters and brothers hereinbefore named, Mollie M. Jewson, 
Margaret F. Nicodemus, Frederick T. Miller and Marion 
H. Miller. 

Ninth. I hereby appoint Francis L. Neubeck executor 
and trustee of this my last will and testament, and I desire 
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that no bond shall be required of him for the jperformance 
of the duties of that office. 

In testimony whereof, I hereunto set my hand and seal, 
at the City of Washington, District of Columbia, this 6th 
day of July, in the year of our Lord one thousand nine hun¬ 
dred and thirty-one. 

ELEANOR E. BIGGS. 

Signed by the said Eleanor B. Biggs in our presence, and 
by her published and declared as and for her [last will and 
testament; and at her request, and in her presence, and in 
the presence of each other, we hereunto subscribe our 
names as attesting witnesses, at Washington, D. C., this 
6th day of July, A. D. 1931. 

KATHERINE AUDlilCK, 

311 d St. N. W. 
LOWRY N. COE, 

4509 Ridge St., Chevy fyhase, Md. 

(Endorsement: Paper writing dated July 6,1931, purport¬ 
ing to be the last will and testament of Eleanor B. Biggs, 
deceased. Filed March 14, 1934. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court.) 

3 Memorandum. 

Paper writing dated July 6, 1931, purporting to be the 
last will and testament of Eleanor B. Biggs, deceased, 
filed Mar. 14, 1934; Petition of Francis L. Neubeck for 
probate of said paper writing and for Letters Testa¬ 
mentary filed March 14, 1934; Will fully proven March 14, 
1934. 

4 [Stamp:] Filed Mar. 14, 1934. Theodore Cogs¬ 
well, Register of Will, D. C., Clerk of Probate Court. 

Deft. Ex. 1. 

I 

Last Will and Testament. 

I, Eleanor B. Biggs, of the City of Washington, in the 
District of Columbia, do hereby make, publish and declare 
this as and for my last will and testament, hereby revok¬ 
ing any and all former wills, testaments and codicils 
thereto by me at any time heretofore made. 

I. I direct that all my just debts be paid as soon after 
my decease as may be found convenient. 

2—6533 
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Fourth. I give and bequeath to my granddaughter, 
Eleanor Spencer Biggs Gilliken (daughter of my son, Wil¬ 
liam MeKeen Biggs), the sum of Five Hundred Dollars. 

Fifth. I give and bequeath to my former husband, Wil¬ 
liam M. Biggs, the sum of Three Thousand Dollars. 

Sixth. I give and bequeath to my friends, Othelia Woody 
and Lula J. Emmett, each the sum of Five Hundred Dol¬ 
lars. 

Seventh. All the rest, residue and remainder of my es¬ 
tate, which I now own, or which I may hereafter acquire, 
and of which I may die possessed, together with the pro¬ 
ceeds of sale of my real estate, I give and bequeath in equal 
shares to my sisters, Mollie M. Jewson, of Calcutta, India, 
(wife of Rev. Arthur Jewson), and Margaret F. Nico- 
demus, and my brothers, Frederick T. Miller, of Grimes, 
California, and Marion H. Miller, of Yuba, California, 
absolutely. 

Eighth. In the event that my real estate shall not be sold 
prior to the expiration of the administration period for 
the settlement of my estate, and sufficient funds are avail¬ 
able to pay all specific legacies in full, as well as debts, 
funeral expenses, costs of administration of my estate, in¬ 
cluding executor’s commissions, and counsel fees, I give 
and devise my real estate to Francis L. Neubeck, in trust, 
to have and to hold, with full power and authority to collect 
the rents and income therefrom, until such time or times 
as, in his judgment, an advantageous sale or sales thereof 
can be made, and I hereby authorize and direct him as 
trustee to sell the same, either at public auction or at 
private sale, upon such terms and conditions, and at 
2 such time or times and place as may be so deemed 
by him most advantageous, and to transfer and con¬ 
vey the same, in fee simple or otherwise, without any 
liability on the part of any purchaser or purchasers to see 
to the application of the purchase money, and to dis¬ 
tribute the net proceeds of such sale or sales, together with 
accrued rents and income, in equal shares between my 
sisters and brothers hereinbefore named, Mollie M. Jewson, 
Margaret F. Nicodemus, Frederick T. Miller and Marion 
H. Miller. 

Ninth. I hereby appoint Francis L. Neubeck executor 
and trustee of this my last will and testament, and I desire 
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that no bond shall be required of him for the performance 
of the duties of that office. 

In testimony whereof, I hereunto set my h^nd and seal, 
at the City of Washington, District of Columbia, this 6th 
day of July, in the year of our Lord one thousand nine hun¬ 
dred and thirty-one. 

ELEANOR B. BIGGS. 

Signed by the said Eleanor B. Biggs in our presence, and 
by her published and declared as and for her last will and 
testament; and at her request, and in her presence, and in 
the presence of each other, we hereunto subscribe our 
names as attesting witnesses, at Washington, D. C., this 
6th day of July, A. D. 1931. 

KATHERINE AUDI^ICK, 

311 d St N. W. 

LOWRY N. COE, 

4509 Ridge St ., Chevy Chase, Md. 

(Endorsement: Paper writing dated July 6, ^931, purport¬ 
ing to be the last will and testament of Elear.or B. Biggs, 
deceased. Filed March 14, 1934. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court.) 

3 Memorandum . 

Paper writing dated July 6, 1931, purporting to be the 
last will and testament of Eleanor B. Biggs, deceased, 
filed Mar. 14, 1934; Petition of Francis L. Neubeck for 
probate of said paper writing and for Letters Testa¬ 
mentary filed March 14, 1934; Will fully proven March 14, 
1934. 

4 [Stamp:] Filed Mar. 14, 1934. Theodore Cogs¬ 
well, Register of Will, D. C., Clerk of Probate Court. 

Deft. Ex. 1. 

Last Will and Testament . 

I, Eleanor B. Biggs, of the City of Washington, in the 
District of Columbia, do hereby make, publish and declare 
this as and for my last will and testament, Hereby revok¬ 
ing any and all former wills, testaments and codicils 
thereto by me at any time heretofore made. 

I. I direct that all my just debts be paid is soon after 
my decease as may be found convenient. 

2—6533 
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II. To my old and valued friend Miss Otelia Woody, of 
Washington, in the District of Columbia, I give and be¬ 
queath the sum of Eight Hundred ($800.00) Dollars. 

III. To my sister Margaret F. Nicodemus, of Wash¬ 
ington, in the District of Columbia, I give and bequeath 
the sum of T&n Thousand ($10,000.00) Dollars. 

IV. To my granddaughter, the child of my deceased son 
William Biggs, I give and bequeath the sum of Five ($5.00) 
Dollars. 

V. All the rest, residue and remainder of the property 
and estate of which I shall die seized or possessed or to 
which I may be justly entitled at the time of my death, of 
every kind and nature and wheresoever situated, I give, 
devise and bequeath unto my executor hereinafter named 
in and upon the following trusts and none others, namely: 

To hold, manage and control the same as safely and 
advantageously as he may be able to do, with full power 
to my said executor to sell any or all of my said property 
and estate and* to reinvest the proceeds thereof in accord¬ 
ance with his best discretion so long as any portion of my 
said estate may remain undistributed, and to make dis¬ 
position and distribution of the principal and income of 
my said estate as follows: 

To pay at convenient intervals to my said sister, Mar¬ 
garet F. Nicodemus, of Washington, in the District of Co¬ 
lumbia, one-half, to my brother Marion H. Miller, of Marys¬ 
ville, in the State of California, one-fourth, and to my 
brother Frederick T. Miller, of Grimes, in said State of 
California, one-fourth, of the total net income from my 
estate so long as each of them shall live, the two survivors 
among my aforesaid brothers and sisters to receive 
5 the total net income share and share alike upon the 
death of the third of them and the survivor to re¬ 
ceive the whole thereof upon the death of the other two. 
Upon the death of the last of my said brothers and sister, 
the principal of my estate then remaining in the hands of 
my said trustee shall belong in fee simple unto my executor 
and trustee, Irwin H. Linton, the devoted friend for many 
years of my husband and myself, or his legal heirs should 
he be dead. 

I hereby nominate, constitute and appoint Irwin H. Lin¬ 
ton, of Washington, in the District of Columbia, to be the 
executor of this my last will and testament and trustee 
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percent on the 
g out the pro- 

my hand and 


thereunder, and request that no bond be required of him as 
executor except such as may be required under the laws 
in force in the District of Columbia at tie time of my 
death, that he be allowed a commission of ten percent of 
the principal of my estate for his services as executor of 
this my last will and a commission of eight 
further sums distributed by him in carryim 
visions of this will. 

In witness whereof I have hereunto set 
affixed my seal to this my last will and testament on the 
16th day of August, A. D. 1933. 

ELEANOR B. BIGGS, [seal.] 

Signed, sealed, published and declared as ind for her last 
will and testament by the above named testatrix in the pres¬ 
ence of us who, at her request, in her presence and in the 
presence of each other have hereunto subscribed our names 
as attesting witnesses. 

W. HOWARD BISHOP, 

Clarksville, Md. 
CHARLES V. L?4LAY, 

1416 F St. N . W., Washington, D. C. 

(Endorsement: Paper writing dated August 16, 1933, 
purporting to be the last will and testament! of Eleanor B. 
Biggs, deceased. Filed March 14, 1934. Admitted to pro¬ 
bate April 17, 1934. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court.) 

[Endorsed:] Filed Mar. 14,1934. Theodore Cogs- 

Probate Court, 
of Eleanor B. 


well, Register of Wills, D. C., Clerk of 
Docket No. 120. Last Will and Testament 
Biggs. Admitted to probate and record, April 17, 1934. 
I. H. Linton, Attorney, Kellogg Building. 


7 [Stamp:] Filed Mar. 14, 1934. Tjheodore Cogs¬ 

well, Register of Wills, D. C., Clerk of Probate Court. 

Supreme Court of the District of Columbia 

Holding Probate Court. 

District of Columbia, to wit: 

On this 14" day of March, A. D. 1934, personally ap¬ 
peared I. H. Linton, who on oath says thit he does not 
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know of any subsequent will or codicil of Eleanor B. Biggs, 
late of said District, deceased, other than the instrument of 
writing hereunto annexed dated August 16", 1933; that he 
received the same from decedent and that said decedent died 
on or about the seventh day of March, 1934. 

IRWIN H. LINTON, 
Address: Kellogg Building. 

Sworn to and subscribed before me on the dav aforesaid. 

MELVIN J. MARQUES, 
i Duputy Register of Wills for the 

District of Columbia , 

Clerk of the Probate Court. 

8 In the Supreme Court of the District of Columbia. 

Holding Probate Court. 

District of Columbia, to wit: 

On this 21st day of March, A. D. 1934, personally ap¬ 
peared Charles V. Imlay, who on oath says that he is one 
of the subscribing witnesses to the foregoing paper-writing 
dated the 16th day of August, A. D. 1933, purporting to be 
the last will and testament of Eleanor B. Biggs, deceased, 
late of the District of Columbia, that the Testatrix therein 
named signed said will in his presence; that said Testatrix 
published, pronounced and declared the same to be her 
last will and testament; that at the time of so doing said 
Testatrix was, to the best of affiant’s apprehension, of sound 
and disposing mind, and capable of executing a valid deed 
or contract; and that affiant’s name as witness to the afore¬ 
said will was signed in the presence and at the request of 
Testatrix and in the presence of W. Howard Bishop the 
other subscribing witness, who also signed in the presence 
of the affiant, and in the presence and at the request of the 
Testatrix. 

CHARLES V. IMLAY, 
Address 1416 F St., Washington , D. C. 

Svrorn to and subscribed before me on the day aforesaid. 

, VICTOR S. MENSCH, 

Duputy Register of Wills for the 

District of Columbia , 

Clerk of the Probate Court. 
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9 In the Supreme Court of the District of Columbia. 

Holding Probate Court. 

. 

District of Columbia, to wit: 

On this 21st day of March, A. D. 1934, personally ap¬ 
peared Charles V. Imlay, who on oath says that he is well 
acquainted with W. Howard Bishop and that affiant knows 
his handwriting, having often seen him write; that after 
examining the signature of W. Howard Bishop as one of 
the subscribing witnesses to the paper writing dated the 
16th day of August, A. D. 1933, purporting to be the last 
will and testament of Eleanor B. Biggs deceased, late of 
the District of Columbia, affiant declares the same to be 
in the identical handwriting of the said W. Howard Bishop 
and that it is well known to affiant that said W. Howard 
Bishop is beyond the jurisdiction of this Coui[t residing in 
Clarksville, Md. 

CHARLES V. I^ILAY, 
Address 1416 F St., Washington, D. C. 

Sworn to and subscribed before me on the c^ay aforesaid. 

VICTOR S. MENSCH, 

Duputy Register of Wills for the 
District of Columbia, 

Clerk of the Probate Court. 

10 In the Supreme Court of the District oif Columbia. 

Holding Probate Court. 

District of Columbia, to wit: j 

On this sixteenth day of April, A. D. 1934, personally ap¬ 
peared Grace E. M. Ganse who on oath sayts that she is 
well acquainted with W. Howard Bishop and that affiant 
knows his handwriting, having often seen his signature 
to letters received in response to letters addressed to him 
in regular correspondence; that after examining the signa¬ 
ture of said W. Howard Bishop as one of the subscribing 
witnesses to the paper writing dated the 16" day of August, 
A. D. 1933, purporting to be the last will and testament of 
Eleanor B. Biggs deceased, late of the District of Co¬ 
lumbia, affiant declares the same to be in the identical hand- 

3—6533 
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writing of the said W. Howard Bishop and that it is well 
known to affiant that said W. Howard Bishop is beyond the 
jurisdiction of this Court. 

GRACE E. M. GANSE, 

1 Address: 1416 F Street, N. W. 

Sworn to and subscribed before me on the dav aforesaid. 

VICTOR S. MENSCH, 

Duputy Register of Wills for the 
District of Columbia, 

' Clerk of the Probate Court . 

11 In the Supreme Court of the District of Columbia. 

Holding Probate Court. 

District of Columbia, to wit: 

On this 3rd day of May, A. D. 1934, personally appeared 
W. Howard Bishop, who on oath says that he is one of 
the subscribing witnesses to the foregoing paper-writing 
dated the 16th day of August, A. D. 1933, purporting to be 
the last will and testament of Eleanor B. Biggs deceased, 
late of the District of Columbia; that the Testatrix therein 
named signed said will in his presence; that said Testatrix 
published, pronounced and declared the same to be her last 
will and testament; that at the time of so doing said Testa¬ 
trix was, to the best of affiant ’s apprehension, of sound and 
disposing mind, and capable of executing a valid deed or 
contract; and that affiant’s name as witness to the afore¬ 
said will was signed in the presence and at the request 
of Testatrix and in the presence of Charles V. Imlay the 
other subscribing witness, who also signed in the presence 
of the affiant, and in the presence and at the request of the 
Testatrix. 

I W. HOWARD BISHOP, 

Address: Clarksville, Md. 

Sworn to and subscribed before me on the day aforesaid. 

MELVIN J. MARQUES, 

Deputy Register of Wills for the 

District of Columbia, 

Clerk of the Probate Court . 

(Endorsement: Proofs of subscribing witnesses to Will 
dated August 16, 1933.) 
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12 Memorandum * 

Paper writing dated August 16, 1933, purporting to be 
the last will and testament of Eleanor B. Biggfs, deceased, 
filed March 14, 1934; Petition of Irwin H. Lintion for pro¬ 
bate of said paper writing and for Letters Testamentary 
filed March 22, 1934; Fully proven, May 3, 193^. 

13 [Stamp:] Filed Apr. 17, 1934. Theodore Cogs¬ 
well, Register of Wills, D. C., Clerk of Probate 

Court. | 

I 

In the Supreme Court of the District of Columbia. 

Special Term for Probate Business. 

No. 46331. Admn. Doc. 100. 

In re Estate of Eleanor B. Biggs, Deceased. 

Order Admitting Will to Probate and Grant\ng Letters 

Testamentary . 

Upon consideration of the petition of Irwiij H. Linton, 
filed herein on the 22nd day of March, 1934, arid it appear¬ 
ing to the satisfaction of the Court that the sol^ heir at law 
and next of kin of said decedent has been duly j served with 
process and that the last will and testament I of the said 
Eleanor B. Biggs, deceased, dated August 16,1^33, has been 
duly proven by the oath of one of the attesting witnesses 
and his identification and proof of the signature of the 
other, non-resident witness, and no objection to) the probate 
of said will having been filed, it is by the Corirt, this 17th 
day of April, 1934, 

Adjudged, ordered and decreed that the said will be, and 
the same hereby is, admitted to probate and record and 
that letters testamentary do issue unto the s^id Irwin H. 
Linton, the executor named therein, upon his Entering into 
a undertaking in the penalty of Two Thousand ($2,000.00) 
dollars conditioned for the faithful performance of his 
trust. 

JENNINGS BAILEY, 

I Justice . 

i 

(Endorsement: Order admitting Will to probate arid 
Granting Letters Testamentary. Filed App:. 17, 1934. 
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Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

14 Caveat to the Alleged Paper Writing Dated August 

16, 1933, Purporting to be the Will of Eleanor B. 

Biggs , Deceased. 

The petition of Margaret F. Nicodemus and her brother 
Frederick T. Miller, respectfully represents to this Court, 
as follows: 

1. That petitioner, Margaret F. Nicodemus is a citizen 
of the United States and a resident of the District of Co¬ 
lumbia; that Frederick T. Miller is a citizen of the United 
States and a resident of the State of California. 

2. That it has come to the notice of your petitioners that 
a certain paper writing bearing date as of the 16th day of 
August, 1933, has been on towit, the 22nd day of March, 
1934, filed in this Court and has been on, towit, the 17th day 
of April, 1934, admitted to probate and record as the last 
will and testament of said Eleanor B. Biggs, deceased. 

3. That the interest of your petitioners will be inju¬ 
riously affected by the allowance of said pretended will, in 
that they are sister and brother, respectively, of the de¬ 
ceased; that under a paper writing dated July 6, 1931, 
which has been duly proven and offered for probate in the 
Probate Court of the District of Columbia, your petitioners, 
together with other brothers and sisters, all of whom have 
since died without issue, they would now be entitled to all 
of the estate of the deceased and under the will which has 
been duly admitted to probate they would only be entitled 
to the income from said estate for their natural lives, ex¬ 
cept as to a Ten Thousand ($10,000) Dollar legacy to one 

of petitioners; that they do hereby contest the pro- 

15 bate and the validity of the said paper writing pur¬ 
porting to be the last will and testament of the said 

Eleanor B. Biggs, deceased, and for that reason allege: 

(a) That the said paper writing is not the last will and 
testament of the said deceased. 

(b) That the deceased was not at the time of the making 
and subscribing or acknowledging by her of said paper 
writing of sound and disposing mind and memory or capable 
of making a valid will, deed or contract; 
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(c) That said paper writing purporting to be the last will 
and testament of said Eleanor B. Biggs was pbtained, and 
the execution thereof procured by the exercise of undue 
influence upon said Eleanor B. Biggs by one l^rwin H. Lin¬ 
ton, who is of no relation to the deceased. 

(d) That the said paper writing was not freely or volun¬ 
tarily executed by the said deceased, Eleanor B. Biggs, as 
her last will and testament, but that the execution thereof, 
and the subscription thereto, and the publication thereof, by 
her, was procured by fraud, coercion and duress, or by one 
of the other of them, exercised upon her by tljie said Irwin 
H. Linton, of no relation to the deceased. 

Petitioners make the foregoing allegations (a) to (d) in¬ 
clusive, upon information and belief. 

The premises considered, petitioners pray: 

1. That process may issue out of this Court, requiring all 
parties in interest to appear and answer the [exigencies of 
this petition. 

2. That the probate of said paper writing bearing date 
of August 16,1933, as the alleged last will and testament of 
the said Eleanor B. Biggs, deceased, may be revoked, set 
aside, and declared of no legal effect. 

3. That issues may be framed between the daveators and 
the caveatee of the alleged will to be tried by a jury to deter¬ 
mine the facts surrounding the execution of said alleged 
will, the mental condition of the said Eleano^ B. Biggs at 
the time of the pretended execution thereof, and the exercise 
upon said Eleanor B. Biggs of undue influence, or fraud, or 
duress, by the said Irwin H. Linton at or about the time of 

the said pretended execution thereof. 

16 4. That all necessary rules may issu^. 

5. And for such other, further and general relief 
as may be found just and proper in the premises. 

MARGARET F. NICOD^MUS, 
FREDERICK T. MILLER, 

By MARGARET F. NICODJEMUS, 

His Attorney in Fact, 

\ Caveators . 

W. GWYNN GARDINER, 

JAMES M. EARNEST, 

729 15 th St., N. W. 

Attorneys for Caveators. 
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District of Columbia, s $: 

Margaret F. Nicodemus, being first duly sworn on oath 
deposes and says that she is one of the caveators in this 4 

cause and holds a power of attorney from her brother, the 
other caveator; that she has read the foregoing caveat by 
her subscribed and knows the contents thereof; that the 4 

matters and things therein stated as of her own knowledge 
are true, and those matters and things therein stated upon 
information and belief, she believes to be true. 

MARGARET F. NICODEMUS. 

Subscribed and sworn to before me this 1st day of June, > 

1934. 

[seal.] ! ALFRED L. BENNETT, 

Notary Public, D. C. 4 

» 

Received copy of Caveat, filed in above case, this 1st 
dav of June, 1934. < 

I. H. LINTON. 

(Endorsement: Caveat to the alleged paper writing dated 
August 16, 1933, purporting to be the will of Eleanor B. 

Biggs, deceased. Filed June 4, 1934. Theodore Cogswell, 

Register of Wills, D. C., Clerk of Probate Court.) 

17 Answer to Caveat Filed June 4,1934. 

The answer of Irwin H. Linton, executor of the will of 

Eleanor B. Biggs, deceased, to the petition and caveat of 

Margaret F. Nicodemus and Frederick T. Miller respect- 

fullv shows to the Court: 

•» 

1, 2. The executor, upon information and belief, admits 
the allegations of paragraphs numbered 1 and 2 of said 
caveat to be true. 

3. Answering the third paragraph of said caveat, the 
executor admits that said caveators are the brother and sis¬ 
ter, respectively, of the deceased, but denies that by reason 
of that fact their interests were or will be injuriously 
affected by the admission to probate of said will, and the 
executor states the fact in that regard to be that said 
caveators are not the next of kin of the said deceased, but 
that said deceased died leaving as her sole heir at law and 
next of kin a grandchild who still survives; the executor 
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admits that if a paper writing dated July 6, |1931, offered 
for probate herein, were the last will and testament of the 
deceased, said caveators and others therein hamed would 
be entitled to the estate of the deceased, but the executor 
is advised that the precise nature of the interest of the said 
caveators under said prior will depends upon the true con¬ 
struction thereof in the light of the death of certain other 
parties named therein, as to which the executor is not 
called upon to answer; the executor avers, However, that 
there was a paper writing duly executed as the last 
18 will and testament of the said deceased which would 
be entitled to admission as her last will and testa¬ 
ment if the same had not been superseded by t|he will dated 
August 16, 1933, which will of intermediate \Hate revoked 
as a last will and testament the paper writing dated July 
6, 1931; the executor admits that the will under which he 
is executor has been duly admitted to probate and that the 
interest of the caveators under the said will is a $10,000 
legacy to caveator Margaret F. Nicodemus and the entire 
income from the residue of the estate for the natural lives 
of the caveators. 

Answering the remaining allegations of the said para¬ 
graph numbered 3 of the said caveat, the executor denies: 

(a) That the said paper writing is not the last will and 
testament of the said deceased. 

(b) That the deceased was not at the time o[f the making, 
subscribing and acknowledging of the same of sound and 
disposing mind and memory and capable of making a valid 
will, deed or contract. 

(c) That said will was obtained or the execution thereof 
procured by the exercise of undue influence upon said 
deceased by Irwin H. Linton. 

(d) That said will was not freely and voluntarily ex¬ 
ecuted by the said deceased as her last will ajid testament. 

The executor further denies that the execution of the 
said will, the subscription thereto, or the publication thereof 
were procured by fraud, coercion or duress exercised upon 
said deceased by said Irwin H. Linton. 

4. Further answering said caveat, the execiitor says that 
said caveators have no legal interest in the said estate 
which would found any right on their part to file the same, 
and that said caveators have by noting and prosecuting an 
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appeal to the United States Court of Appeals for the 
19 District of Columbia from the order entered herein 

the-- day of May, 1934, denying their motion to 

vacate the order admitting said will to probate and record, 
have elected to stand upon their said motion and treat the 
order denying the same as a final decree in said cause 
finally adjudicating adversely their claim of right therein. 
Wherefore, having so elected, the executor is advised that 
they cannot at the same time prosecute a caveat herein, 
and that caveators are therefore not entitled to have issued 
framed hereon. 

IK WIN H. LINTON. 

PAUL E. LESH, 

ALVIN L. NEWMYEK, 

Attorneys for Executor . 


District of Columbia, ss : 

Irwin H. Linton, being first duly sworn, deposes and says 
that he has read the foregoing answer by him subscribed 
and knows the contents thereof, and that he verily be¬ 
lieves the facts therein stated to be true. 

IKWIN H. LINTON. 


Subscribed and sworn to before me this 6th day of July, 
1934. 


R. S. HARRINGTON, 

Notary Public , D . C. 


(Endorsement: Answer to Caveat filed June 4, 1934. 
Filed Jun. 7, 1934. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court.) 

20 Order Adjudging Caveators Entitled to Have Issues 

Framed. 


This caus£ came on to be heard in accordance with para¬ 
graph 2 of probate rule 9 for the determination of the 
questions raised by the answer of Irwin H. Linton, execu¬ 
tor, to the caveat of Margaret F. Nicodemus and Frederick 
T. Miller and was submitted for determination by the Court 
upon the record herein, and upon consideration thereof, it 
is by the Court this 12th day of December, 1934, 
Adjudged and ordered that said Margaret F. Nicodemus 
and Frederick T. Miller are such parties in interest with 
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respect to the estate and will of said Eleanor B. Biggs as 
to entitle them to file said caveat herein; and 

That such action as was taken herein by or on behalf of 
said caveators or either of them by way of appeal from 
the order entered herein May 21, 1934, overruling the 
motion to vacate probate, constitutes no bar to the filing 
by the caveators of said caveat or to the framing of issues 
thereon; and 

That caveators are entitled to have framed herein the 
issues raised by their said caveat in respect of the said will. 

PEYTON GORDON, 

Justice. 

i 

To the entry of the foregoing order caveateq by his coun¬ 
sel noted and was allowed an exception upon the ground 
that the issues should not be framed upon said caveat for 
the reasons stated in his answer thereto. 

Satisfactory as to form. 

PAUL E. LESH, ! 

Atty. Caveatee. 

JAMES M. EARNEST, 

Of counsel for Caveators. 

(Endorsement: Order disposing of questions raised in 
answer to Caveat. Filed Dec. 12, 1934. Theodore Cogs¬ 
well, Register of Wills, Clerk of Probate Court.) 

■ 

21 Order Framing Issues. 

Upon consideration of the caveat of Margaret F. Nieo- 
demus and Frederick T. Miller, filed herein Against a cer¬ 
tain paperwriting dated the 16th day of August, 1933, 
which was filed herein the 22d day of Marcta, 1934, pur¬ 
porting to be the last will and testament ot Eleanor B. 
Biggs, deceased; and the answer of Irwin H.| Linton, filed 
thereto, it is this 12th day of December, 1934, 

Ordered, that the following issues be and thty are hereby 
framed, to be tried before a jury on the 21 day of January, 
1935: 1 

1. Was the paperwriting filed in this Coud and bearing 
date the 16th day of August, 1933, the last Will and testa¬ 
ment of Eleanor B. Biggs, deceased? 

4—6533 
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2. Was the said Eleanor B. Biggs at the time of the mak¬ 
ing and subscribing or of the acknowledging by her of said 
paperwriting of sound and disposing mind and capable 
of executing a valid deed or contract? 

3. Was the said paperwriting dated the 16th day of Au¬ 
gust, 1933, obtained or the execution thereof procured from 
the said Eleanor B. Biggs, deceased, by the exercise of 
undue influence upon her by Irwin H. Linton? 

4. Was the said paperwriting dated the 16th day of Au¬ 
gust, 1933, obtained or the execution thereof or the sub¬ 
scription thereto procured from the said Eleanor B. Biggs, 
deceased, by coercion, fraud or duress, or anyone of them, 
practiced upon the said Eleanor B. Biggs by Irwin H. Lin¬ 
ton? 

PEYTON GORDON, 

Justice . 


Satisfactorv as to form: 

PAUL E. LESH, 

Atty . Caveatee. 

JAMES M. EARNEST, 

Of Counsel for Caveators. 


(Endorsement: Order framing Issues. Filed Dec. 12, 
1934. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 


22 Now come here again the parties aforesaid in man¬ 
ner aforesaid, and the same jury that was respited 
yesterday; whereupon the jury, after the case is given them 
in charge, upon their oath say: 

In answer to the First Issue: Was the paper writing filed 
in this Court and bearing date the 16th day of August, 
1933, the last will and testament of Eleanor B. Biggs, de¬ 
ceased? 

They answer “Yes.” 

In answer to the Second Issue: Was the said Eleanor B. 
Biggs at the time of the making and subscribing or of the 
acknowledging by her of said paper writing of sound and 
disposing mind and capable of executing a valid deed or 
contract ? 

Thev answer “Yes.” 

In answer to the Third Issue: Was the said paper writing 
dated the 16th day of August, 1933, obtained, or the execu- 
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i 

tion thereof procured from the said Eleanor B. Biggs, de¬ 
ceased, by the exercise of undue influence upon her by 
Irwin H. Linton? I 

They answer “No.” 

In answer to the Fourth Issue: Was the said paper writ¬ 
ing dated the 16th day of August, 1933, obtained, or the 
execution thereof or the subscription thereto procured from 
the said Eleanor B. Biggs, deceased, by coercion, fraud 
or duress, or anyone of them, practiced upob the said 
Eleanor B. Biggs by Irwin H. Linton? 

They answer “No.” (By direction of the tourt.) 

Docket Entries. 

1935, May 21. Verdict sustaining Will. (Issue No. 4 
answered by direction of the Court.) 

! I 

(Endorsement: Verdict Sustaining Will. Filed May 21, 
1935. Theodore Cogswell, Register of Wills, t>. C., Clerk 
of Probate Court.) 

23 Memorandum: Motion for new trial overruled May 
29, 1935. 

Memorandum: May 29, 1935. Judgment entered on ver¬ 
dict of jury sustaining will of August 16, 1933; 

Memorandum: Appeal Bond fixed at $100, or jjash deposit 
of $50 in lieu thereof. May 29, 1935. ! 

Memorandum: Proposed Bill of Exceptions pled July 3, 
1935. 

24 Petition for Rule to Show Cause Why Proposed Bill 

of Exceptions and Assignment of Errors Should 
Not Be Stricken. 


i 

The petition of Irwin H. Linton respectfully shows to 
this honorable court, as follows: 

1. That he is a citizen of the United States, a resident 
of the District of Columbia and a member of the bar of the 
Supreme Court of the District of Columbia and files this 
petition as executor under the last will and testament of 
Eleanor B. Biggs, deceased, in administration No. 46,331, 
duly qualified as such by the Supreme Court of the District 
of Columbia. 
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2. That heretofore a caveat was filed against the said 
will by Margaret F. Nicodemus and Frederick T. Miller, 
caveators, which caveat was defended by your petitioner 
in the Supreme Court of the District of Columbia before 
Mr. Justice O’Donoghue and a jury. The trial of said 
cause before the court and jury was begun on the 13th day 
of May 1935* and was respited from day to day and was 
concluded on the 21st day of May, 1935 by the verdict of 
the jury in favor of the caveatee, petitioner herein. 

3. Thereafter said caveators filed a motion for a new trial 
which was orally argued before Mr. Justice O’Donoghue on 
the 29th day of May, 1935, which said motion was over¬ 
ruled and judgment entered in favor of the caveatee, peti¬ 
tioner herein. An appeal to the United States Court of 
Appeals for the District of Columbia was thereupon noted, 
on said date, in open court and the appeal bond fixed at 
$100 or $50 cash in lieu thereof. 

4. Petitioner says that on June 13, 1935, the said 
25 caveators filed their bond on appeal as fixed by the 
court. 

5. Petitioner says that the “Designation of Record” 
upon said appeal was filed herein on the 27th day of June, 
1935, and thereafter on July 3, 1935, the proposed Bill of 
Exceptions and Assignment of Errors were filed. 

6. Petitioner is informed and believes and therefore 
avers that under the Rules of Court applicable to appeals 
from the Supreme Court of the District of Columbia to 
United States Court of Appeals for the District of Colum¬ 
bia, that said proposed Bill of Exceptions and Assignments 
of Error were not filed within the time limit as required 
by law and should therefore be stricken from the record 
herein. 

Wherefore, your petitioner prays that a Rule to Show 
Cause issue out of this honorable court requiring counsel 
for said caveators to appear herein and show cause why 
the said proposed bill of exceptions and assignment of 
errors, filed herein on the 3rd day of July, 1935, should 
not be stricken from the record in this cause. 

IRWIN H. LINTON, 

Petitioner. 

ALVIN L. NEWMYER, 

DAVID G. BRESS, 

Attorneys for Petitioner, 

Rust Building. 
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District of Columbia, ss: 

I, Irwin H. Linton, being first duly sworn on ^ath depose 
and say that I have read the foregoing petition by me sub¬ 
scribed and know the contents thereof; that ^he matters 
and things therein stated as upon personal knowledge are 
true and those stated on information and belief I believe to 
be true. 

L H. tlNTON. 

Subscribed and sworn to before me this 5th (jay of July, 
1935 

[seal.] MARGARET MacPHERSON, 

Notary Public, D. C. 

(Endorsement: Petition for Rule to Show Cause to issue. 
Filed July 8, 1935. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court.) 

26 Rule to Show Cause. 

Upon consideration of the petition of Irwin H. Linton, 
filed herein on the 8th day of July, 1935, for a rule 
to show cause why the proposed Bill of Exceptions and 
Assignment of Errors should not be stricken out, it is by 
the court this 8th day of July, 1935, 

Ordered that W. Gwynn Gardiner and James M. Earnest, 
counsel for Margaret F. Nicodemus and Frederick T. Mil¬ 
ler, the caveators in the above cause, appear before this 
honorable court on the 12th day of July, 1935, and show 
cause, if any they have, why the proposed Bijl of Excep¬ 
tions and the Assignment of Errors filed herein by said 
caveators on the 3rd day of July, 1935, should not be 
stricken from the record herein, provided a copy of said 
petition and rule is served upon said counsel two days prior 
to the return day hereof. 

JOSEPH W. COX, 

Justice. 

(Endorsement: Order for Rule to Show Caiuse to issue. 
Filed July 8, 1935. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court.) 
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27 Answer of Respondents to Petition for Rule to Show 

Cause Why Proposed Bill of Exceptions and As¬ 
signment of Errors Should Not Be Stricken. 

Comes now the respondents, by W. Gwynn Gardiner and 
James M. Earnest, and for answer to the petition for rule 
to show cause why the proposed bill of exceptions and 
assignment of errors heretofore filed in this cause should 
not be stricken, say: 

1. They admit the allegations of paragraph 1. 

2. They admit the allegations of paragraph 2. 

3. They admit the allegations of paragraph 3. 

4. They admit the allegations of paragraph 4. 

5. They admit the allegations of paragraph 5. 

6. They deny that under the rules of Court applicable 

to appeals from the Supreme Court of the District of 
Columbia to the United States Court of Appeals for the 
District of Columbia, that the proposed bill of exceptions 
and assignment of errors were not filed within the time 
limit as required by law; they deny that the petitioner has 
a right to have the said proposed bill of exceptions and 
assignment of errors stricken from the files. 

7. Further! answering said petition, respondents say that 
under Rule 46 relating to the filing and serving of a pro¬ 
posed bill of exceptions, that net provision is made for hav¬ 
ing a bill of exceptions and assignment of errors stricken 
from the record upon non-compliance with said rule; that 

no provision in the Code of Laws of the District of 

28 Columbia authorizes the relief which the petitioner 
seeks;i respondents further say that although the 

proposed bill of exceptions was not filed within the twenty 
day period from the date of judgment in this case, they 
were filed within the extended time agreed to by counsel 
for the caveatee, and that the caveatee has waived the right 
to object to the filing of the proposed bill and assignment 
of errors; that under the rules of court applicable to ap¬ 
peals, the assignment of errors must be filed prior to the 
settling and signing of the bill of exceptions and, in so far 
as the objection to the filing of the assignment of errors in 
this cause is concerned, the caveatee’s contention is with¬ 
out merit, since the assignment of errors does not have to 
be filed within the twenty days period following judgment, 
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or within such extended time as the court may grant or 
the parties in interest agree upon. 

8. Respondents further say that counsel for caveatee 
orally agreed with counsel for caveators that they might 
have an extension of time within wdiich to file the proposed 
bill of exceptions, said oral agreement having been made 
on or about June 19th or 20th, 1935; that because of said 
oral agreement, and in reliance upon said agreement, coun¬ 
sel for the caveators, acting in good faith, delayed filing 
the bill of exceptions within the time allotted ]by the rules 
and failed to apply to the court for an order extending the 
time for the filing of the same, and on June 27, 1935, pre¬ 
pared a designation of record in this case and duly served 
and filed the same, and thereafter prepared a proposed bill 
of exceptions, some ninety-four pages long, together with 
the assignment of errors, and duly served and filed the 
same on counsel for the caveatee on July 3, 1935, all in 
pursuance to said oral agreement, as more particularly 
appears by the affidavit of respondent James M. Earnest, 
which is attached hereto, and expressly made a part 
hereof. 

29 9. Respondents say further that inasrpuch as they 

were misled to their prejudice by the conduct and 
acquiescence of counsel for the caveatee relative to exten¬ 
sion of time for filing the proposed bill of exceptions, that 
the caveatee’s right to object to the late filing of the bill 
of exceptions as alleged has been waived ahd hence the 
rule to show cause should be discharged; th^t while ordi¬ 
narily the bill of exceptions must be filed and served within 
the time prescribed by the rules, unless extended by the 
court, otherwise the delay will be fatal, such general rule 
is subject to the qualification that the bill 6f exceptions 
may be accepted where delay in the filing of same is ex¬ 
cused or the adverse party has waived the r{ght to object 
to the filing thereof; and that counsel for thC caveatee, as 
more fully appears in the affidavit above mentioned, have 
clearly waived the right to object to the filing of the same, 
and having agreed to the extension within yhich the bill 
might be filed are not entitled to the relief spught. 

Wherefore, having fully answered said petition, it is 
prayed that said rule to show’ cause be discharged. 

W. GWYNN GARDINER. 
JAMES M. EARNEST. 
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District of Columbia, ss: 

W. Gwynn Gardiner and James M. Earnest, being first 
duly sworn on oath, depose and say that they have read 
the foregoing answer by them subscribed and know the 
contents thereof; that the matters and things therein con¬ 
tained and stated of their own independent knowledge they 
know to be true and those things stated on information 
and belief, thev believe to be true. 

W. GWYNN GARDINER, 
i JAMES M. EARNEST. 

Subscribed and sworn to before me this 11th dav of Julv, 
[seal.] JERROLD B. ULLMAN, 

I Notary Public, D . C. 

30 Affidavit of James N. Earnest. 

District of Columbia, ss: 

I, James M. Earnest, being first duly sworn according 
to law, depose and say: 

That he is a practicing attorney and identified with the 
law offices of W. Gwynn Gardiner; that most of the pre¬ 
liminary matters, including all motions, the filing of the 
petition and caveat in this case, and the preparation of the 
designation of record, the proposed bill of exceptions and 
the assignment of errors, were assigned to him by Mr. W. 
Gwynn Gardiner; who is the chief counsel of record in this 
rase, and, in fact, the only counsel of record, since affiant’s 
name merely appears on all pleadings in a complimentary 
manner; that throughout the conduct of the case, and in 
disposing of all preliminary matters, affiant has granted 
counsel for the caveatee numerous extensions, such as ex¬ 
tension within which to file memorandum of points and 
authorities in opposition to motions, extension of time 
within which to file the answer to the petition and caveat 
in this case, etc., all of which said extensions have been 
granted by oral agreement only, and that at no time 
throughout the conduct of this case have any written stipu¬ 
lations been resorted to and filed with the court; that for 
example, on June 4, 1934, affiant filed a petition and caveat 
in this cause, and orally agreed with counsel for the ca¬ 
veatee that they might have an extension of time within 
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which to file an answer thereto, and that said answer was 
not filed until July 7, 1934; that on October 2^, 1934, affiant 
filed a motion in this cause for a bill of particulars, 

31 a motion to require the caveatee to deliver up to the 
court a certain will, and a motion tq require the 

caveatee to set the case for hearing on the question raised 
in the answer to the caveat; that counsel for! the caveatee 
requested an extension of time within which to file memo¬ 
randum of points and authorities in opposition to all of 
said motions which were orally agreed to bv affiant, and 
that said memorandum of points and authorities with re¬ 
spect to all three motions was not filed until November 5, 
1934; that when the three said motions camq on for hear¬ 
ing counsel for the caveatee were unable to ai^gue the same, 
due to the pressure of work, and, upon so advising affiant, 
he orally agreed to extend hearing on the motion from time 
to time, that said motions were not heard until November 
24th, 1934, after granting the caveatee several extensions; 
that on November 24, 1934, the Court granted the motion 
for the caveators requiring the caveatee to file a bill of 
particulars within five days from November ^4, 1934; that 
counsel for the caveatee advised affiant thaj; they needed 
an extension of time within which to file sa^d bill of par¬ 
ticulars in compliance with said order of this court, and 
affiant orally agreed that they might have s|uch extension 
of time; that from and after November 24, 1934, affiant on 
behalf of the caveators, attempted to have submitted to the 
court an order adjudging the caveators entitled to have 
issues framed under the caveat'and answers thereto in this 
cause, but counsel for the caveatee requested an extension 
of time on several occasions, all of which werd orally agreed 
to by affiant on behalf of the caveators, and tlhat finally, on 
December 12th, 1934, after several continuances, the matter 
was presented to the court and an order duly entered 
therein; that all of said extensions enumerated above were, 
as stated above, oral extensions, granted to (jounsel for the 
caveatee by affiant, except that on one occasion counsel for 
caveatee did write a letter to counsel for j the caveators 
stating and setting forth their understanding of the exten¬ 
sion of time within which to answer the caveat. 

32 That numerous extensions of the date of trial of 
this cause have been granted counsel for the cavea¬ 
tee, since counsel for the caveatee advised Counsel for the 
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caveators that they were tied up in various cases and it 
would be more convenient to them to try the case at a later 
date; that throughout this case all extensions and all agree¬ 
ments have been oral, and in none of the matters have either 
counsel sought to repudiate or disaffirm any of said oral 
agreements; that on or about June 19th or 20th, and be¬ 
fore the twentieth day from the date of said judgment in 
this case had expired within which time said x>roposed bill 
of exceptions w*as required to be filed by the rules of court 
unless the time was extended, affiant went to the office of 
Mr. Alvin L. Newmyer and advised him that counsel for 
the caveators had been engaged in court almost continu¬ 
ously since the conclusion of the trial of this cause, and, 
due to the pressure of the work, would not be able to com¬ 
plete the proposed bill of exceptions within the, twenty day 
period following judgment, and asked for an extension of 
the time within which to file said proposed bill; that Mr. 
Newmyer agreed to said extension and affiant in reliance 
on said oral agreement did not submit the proposed bill of 
exceptions within the twenty day period following judg¬ 
ment and omitted to make application to the court for an 
order extending the time for filing said proposed bill; that 
subsequent to this time and on June 27, 1935, affiant in pur¬ 
suance to said agreement, prepared and duly filed and 
served the designation of record in this cause, at which 
time no mention was made of the fact by counsel for the 
caveatee that they intended to take any advantage of the 
delay in filing the proposed bill; that thereafter, acting in 
good faith and with due diligence, affiant completed the 
proposed bill of exceptions, some 94 pages long, and pre¬ 
pared the assignment of errors, and on July 3d, 1935, duly 
served and filed a copy of the same on counsel for the 
caveatee; that affiant was leaving the city on said 
33 day for a short vacation, and did not personally 
serve Mr. Newmyer with a copy of the proposed bill 
and assignment of errors, but said service was made by 
another attornev identified with the law offices of Mr. W. 
Gwynn Gardiner; that when counsel for the caveatee ac¬ 
cepted service of said proposed bill and assignment of er¬ 
rors he made a notation on both of said papers; that both of 
said papers were accepted 4 ‘subject to all manner of juris¬ 
dictional objection to the filing of the above ’ ’; that when af¬ 
fiant came back to the city on Monday, July 8th, he was ap- 


IRWIN - H. LINTON, EX’OR. 


25 


prized of this fact, which was the first time that there had 
been the slightest intimation on the part of counsel for the 
caveatee that they did not intend in good faith, to live up to 
the oral agreement made with affiant as aforesaid; that af¬ 
fiant on the date aforesaid entered into the said oral agree¬ 
ment with counsel for the caveatee in good faith, believing 
that they would live up to the same, inasmuch is throughout 
the conduct of this case in its entirety all agreements for 
extension of time and the like have been orally made, and 
at no time have anv of said extension agreements been re- 
duced to writing and filed of record in this c<purt, and that 
affiant failed to file the proposed bill within the twenty day 
period following judgment because of his reliance in good 
faith upon said oral agreement and omitted to apply to 
the court for an extension of time within wh^ch to file the 
same because of his confidence in counsel foif the caveatee 
and in reliance upon said oral agreement as Aforesaid. 

james m. Earnest. 

i 

Subscribed and sworn to before me this llth day of July, 
1935. j 

[seal.] JERROLD B. ULLMAN, 

Notary Public, D. C. 

(Endorsement: Answer of Respondents to Petition for 
Rule to Show Cause Why Proposed Bill of Exceptions and 
Assignment of Errors Should Not Be Stricken. Filed July 
11, 1935. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 

! I 

34 Motion of Caveators to Extend Nunc Pro Tunc the 
Time for Filing and Serving' Bill of Exceptions. 

Comes now the caveators, Margaret F. l^icodemus and 
Frederick T. Miller, by their attorneys of record, and move 
the Court to extend nunc pro tunc the time for filing and 
serving the Bill of Exceptions in the above j entitled cause 
until and including July 3, 1935, and for reason therefor 
show: 

I 

1. That the time for filing Bill of Exceptions in this cause 
was extended by agreement of counsel representing the re¬ 
spective parties herein, and that the Bill of Exceptions was 
filed pursuant to said agreement on July 3, 1935. 
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2. That counsel for the caveatee, having consented to an 
extension of time for filing the Bill of Exceptions, has 
waived the right to make any objection to the tardy filing 
of same. 

3. That the rules of Court prescribe that the time for 
filing Bill of Exceptions may be reasonably extended by 
order of the Court, for good cause shown. That applica¬ 
tion for such extension may be made with propriety even 
after the date has expired for filing the Bill of Exceptions, 
where the party has been misled and prejudiced by the con¬ 
duct and acquiescence of counsel for the opposite party, 
of such nature as to cause the movant to believe that coun¬ 
sel for the opposite party is not going to make any objec¬ 
tion to the> late filing of the Bill of Exceptions. 

4. That reference is made to the affidavit of James M. 
Earnest, one of the counsel of record in this cause, setting 

up the circumstances surrounding the late filing of 
35 the Bill of Exceptions and the cause of the delay as 
well as 1 the failure to make timely application to the 
Court for an extension of time in which to file the Bill of 
Exceptions. 

5. For such other reasons as may be shown. 

! W. GWYNN GARDINER, 

JAMES M. EARNEST, 
Attorneys for Caveators, 

729 15 th Street, N. W., 
Washington, D. C. 

Notice. 

To: Messrs. Alvin L. Newmeyer, David G. Bress, Rust 

Building, Washington, D. C.: 

Please take notice that the above motion will be called 
to the attention of the Court on July 16, 1935, at 10 o’clock 
A. M., or as soon thereafter as counsel may be heard. 

1 W. GWYNN GARDINER, 

JAMES M. EARNEST, 
Attorneys for Caveators, 

729 15 th St., N. W., 
Washington, D. C . 
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Service of a copy of the foregoing motipn and memo¬ 
randum of points and authorities in support thereof ac¬ 
knowledged this 11th day of July, 1935. 

ALVIN L. NEVfMYER, 

By LEWIS H. SHAPIRO, 

Attorneys f(\r Caveators. 

(Endorsement: Motion of caveators to extend nunc pro 
tunc the time for filing and serving Bill !of Exceptions. 
Filed July 11, 1935. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court). 

36 Affidavit of Alvin L. Neumyer. 

District of Columbia, ss: 

Alvin L. Newmyer being first duly sworn,j upon his oath, 
according to law, deposes and says that he is a practicing 
attornev and a member of the Bar of the District of Co- 

•j 

lumbia and is the attorney of record for the caveatee in the 
above entitled cause and denies that on or ^bout June 19th 
or 20th that either of the counsel for thp caveators re¬ 
quested an extension of time for the filing of the proposed 
Bill of Exceptions in this cause or that any stipulation or 
agreement, oral or otherwise, was ever ehtered into ex¬ 
tending the time for the filing of the said pjroposed Bill of 
Exceptions. That the proposed Bill of Exceptions herein 
was due to be filed on the 22nd day of Juhe, 1935, as re¬ 
quired by the rules of the court herein, but that the same 
was not served on affiant or filed in this caube until the 3rd 
day of July, 1935, and affiant says that the failure of the 
caveators to file the proposed Bill of Exceptions on or be¬ 
fore the 22nd day of June, 1935, was without the fault of 
or by any agreement of affiant. Affiant sftys that affiant 
received a letter dated June 24th, 1935, fij-om W. Gwynn 
Gardiner, Esquire, one of the counsel fop the caveators, 
wherein reference was made to another cade in which said 
counsel and affiant were interested and wherein it is stated 
that 4 ‘ This matter was gone over with yop personally by 
Mr. Earnest a few days ago, at which time hg asked whether 
you would permit us to talk with this youig lady in your 
presence, and I understood him to day you had no 

37 objection to our doing so”, but no reference was 
made in the said letter of June 24th, >L935, about any 


28 


M. F. NICODEMUS AND F. T. MILLER VS. 


extension of time for the filing* of the Proposed Bill of Ex¬ 
ceptions herein or to any other matters connected with this 
cause; that thereafter, on June 27th, 1935, affiant replied 
to the said letter of June 24th, 1935, wherein no reference 
was made to the above entitled cause. Affiant further says 
that on the said 27th day of June, 1935, affiant wrote a 
letter to Irwin H. Linton, Esquire, the caveatee herein 
wherein affiant stated “In re Estate of Eleanor Biggs, I 
examined the Court records this morning and find that the 
Motion for Netw Trial was overruled and judgment entered 
on May 29th, 1935, on which date the appeal was noted, 
and on June 13th, 1935, a- undertaking on appeal was filed, 
but the docket does not show the filing of any Bill of Ex¬ 
ceptions, designation of record or assignments of error and 
it is my opinion that the last date for filing expired last 
Saturday. I will verify this and if I am correct will then 
file a Motion in the Court of Appeals to dismiss the ap¬ 
peal/ ’ 

ALVIN L. NEWMYER, 


Subscribed and sworn to, before me this 16th day of July, 
1935. 


FRANK E. CUNNINGHAM, 

Clerk 

\ By ANDREW A. HORNER, 

Asst. Clerk. 


(Endorsement: Affidavit of Alvin L. Newmyer. Filed 
July 16,1935. i Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 

38 Memorandum Overruling Motion for Entry Nunc 
Pro Tunc , and Striking Bill of Exceptions. 

The will of Eleanor B. Biggs, deceased, was duly ad¬ 
mitted to probate herein on the 17th day of April, 1934. 
On the 4th day of June, 1934, Margaret F. Nicodemus and 
Frederick T. Miller filed their caveat, and, subsequently 
such other proceedings were had as that upon trial of the 
issues presented, the jury returned a verdict in favor of 
the caveatee upholding the will. The verdict was returned 
May 21, 1935.1 The caveators filed their motion for a new 
trial May 25th, 1935, which was overruled by the Court on 
May 29th, 1935, whereupon the caveators noted an appeal 
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in open court. The appeal was perfected Juncj 13th, 1935 
by the filing of the required bond. 

On June 27th, 1935, the caveators filed and served on the 
caveatee the “Designation of Record,” and, thereafter, on 
the 3rd dav of Julv, 1935, they filed and served on the 
caveatee their proposed bill of exceptions and assignment 
of errors. 

I 

It is conceded by counsel that the time for the filing of 
the bill of exceptions, under Rule 46 of the Law Rules of 
this court, expired on the 22nd day of June, 1935. 

On the 8th day of July, 1935, the caveatee filbd his peti¬ 
tion for a rule to show cause why the proposed bill of ex¬ 
ceptions should not be stricken. 

39 In their response to the rule, filed July 11th, 1935, 
the caveators allege 4 ‘that counsel for caveatee 
orally agreed with counsel for caveators that jthey might 
have an extension of time within which to file tl|e proposed 
bill of exceptions, said oral agreement having been made 
on or about June 19th or 20th, 1935; that because of said 
oral agreement, and in reliance upon said agreement, coun¬ 
sel for the caveators acting in good faith, delayed filing the 
bill of exceptions within the time allotted by thje rules and 
failed to apply to the court for an order extending the time 
for the filing of the same, and on June 27, 193f), prepared 
a designation of record in this case and duly served and 
filed the same, and thereafter prepared a proposed bill of 
exceptions, some ninety-four pages long, together with the 
assignment of errors, and duly served and filed the same on 
counsel for the caveatee on July 3, 1935, all i4 pursuance 
to said oral agreement.” The response is supported by 
the affidavit of James M. Earnest of counsel fd>r the cave¬ 
ators, wherein he states “that on or about Jikne 19th or 
20th, and before the twentieth day from the date of said 
judgment in this case had expired within which time said 
proposed bill of exceptions was required to be filed by the 
rules of court unless the time was extended, affiant went 
to the office of Mr. Alvin L. Newmyer and advised him that 
counsel for the caveators had been engaged in court almost 
continuously since the conclusion of the trial of this cause, 
and due to the pressure of the work, would no|: be able to 
complete the proposed bill of exceptions withinj the twenty 
day period following judgment, and asked for ^n extension 
of the time within which to file said proposed bill; that Mr. 
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Newmyer agreed to said extension and affiant in reliance 
on said oral agreement did not submit the proposed bill of 
exceptions within the twenty day period following judg¬ 
ment and omitted to make application to the court 

40 for an order extending the time for filing said pro¬ 
posed bill.” 

Simultaneously with the filing of the response to the rule, 
the caveators filed their motion to extend nunc pro tunc the 
time for the filing and serving of the bill of exceptions. 

Mr. Alvin L. Newmyer, counsel for the caveatee, on the 
16th day of July, 1935, filed his affidavit in response, and, 
with reference to the agreement for the extension of time, 
states “that he is a practicing attorney and a member of 
the Bar of the District of Columbia and is the attornev of 

j 

record for the caveatee in the above entitled cause and 
denies that on or about June 19th or 20th that either of the 
counsel for the caveators requested an extension of time 
for the filing of the Proposed Bill of Exceptions in this 
cause or that any stipulation or agreement, oral or other¬ 
wise, was ever entered into extending the time for the filing 
of the said Proposed Bill of Exceptions.” 

The Court is not called upon to reconcile the differences 
between counsel. One asserts that a stipulation or agree¬ 
ment was entered into for the extension; the other 
denies it. 

Rule 18 of the Law Rules of the Court provides that: 
“All stipulations and agreements in a cause shall be in¬ 
valid, unless the same be reduced to writing and signed by 
the parties thereto or their counsel.” This is a salutary 
rule and is designed to relieve not only the court but 
counsel from embar-assment. 

The caveators urge the court to extend the time by a 
nunc pro tunc order. “A nunc pro tunc entry, in practice 
is an entry made now of something which was actually 
previously done, to have effect as of the former date. Its 
office is not to supply omitted action by the court, 

41 but to supply an omission in the record of action 
really had, but omitted through inadvertence or 

mistake. Perkins et al. v. Hayward et al., 132 Ind. 95, 101. 

In order to justify an entry nunc pro tunc there must be 
convincing evidence that the action sought to be recorded 
actually took place. Ordinarily such an entry is author¬ 
ized if there is any entry or memorandum found among the 
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records of the case, required by law to be kjept, showing 
action taken, or orders made by the court which the clerk 
has failed to record. Perkins v. Hayward, supra. 

Here the affidavits of counsel are directly contradictory. 
The records of the court are silent, and it is conceded by 
counsel that at no time prior to the expiration of the time 
for the filing of the bill, was the court advised of an agree¬ 
ment or stipulation and requested to extend th^ time. This, 
then, is not a case where the court actually made an order, 
which the clerk inadvertently or otherwise failed to record. 
It follows, therefore, that the motion to enter ijiunc pro tunc 
an extension of the time for the filing of the bill of excep¬ 
tions must be denied. 

The rule to show cause is made absolute and the pro¬ 
posed bill of exceptions is stricken from the record herein. 

0. R. LUHRING, 

Justice. 

(Endorsement: Memorandum of the Couri|. Filed July 
19, 1935. Theodore Cogswell, Register of jWills, D. C., 
Clerk of Probate Court.) 

42 Order Striking Bill of Exceptions an^i Overruling 
Motion for Entry Nunc Pro Tun6. 

Upon consideration of the petition for rule l;o show cause 
why the proposed bill of exceptions herein should not be 
stricken and upon consideration of the memoranda of coun¬ 
sel for the respective parties hereto, and ujpon consider¬ 
ation of the caveators’ motion to extend nunc pro tunc the 
time for the filing and serving of the proposed 1 bill of excep¬ 
tions and upon consideration of the arguments of counsel 
thereon, it is by the court this 23rd day of July 1935, 

Ordered and adjudged that the rule to show cause why 
the said bill of exceptions should not be stricken is made 
absolute and the said bill of exceptions be and the same is 
hereby stricken from the record herein and the caveators’ 
motion to extend nunc pro tunc the time for ^he filing and 
serving of the bill of exceptions be and the s^me is hereby 
denied. 

0. R. LUHRING, 

Justice. 

(Endorsement: Order striking Bill of Exceptions and 
overruling Motion. Filed July 23, 1935. Theodore Cogs¬ 
well, Register of Wills, D. C., Clerk of Probate Court.) 
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43 Caveators’ Objections and Exceptions to Order 

Striking Proposed Bill of Exceptions and Over¬ 
riding Motion for Entry Nunc Pro Tunc , etc. 

The caveators, Margaret F. Nicodemus and Frederick T. 
Miller, object and except to the Court’s ruling on the cave- 
atee’s petition for a rule to show cause why the proposed 
bill of exceptions filed herein July 3, 1935, should not be 
stricken, and the Court’s ruling on the motion of the cave¬ 
ators to extend nunc pro tunc the time for filing and serv¬ 
ing the proposed bill of exceptions in this cause to and in¬ 
cluding July 3, 1935, and further object and except to the 
order signed bv the Court on the 23rd dav of July, 1935, 
overruling said motion, making said rule to show cause 
absolute, and striking said proposed bill of exceptions, for 
the following among other reasons: 

1. The filing of a proposed bill of exceptions within 20 
days from judgment as prescribed by Law Rule 46 of the 
Supreme Court of the District of Columbia is not juris¬ 
dictional, and the Court may permit the proposed bill of 
exceptions to be filed after the expiration of the prescribed 
20 day period for good cause shown. 

2. The provisions of Law Rule 46 of the Supreme Court 
of the District of Columbia, requiring the proposed bill of 
exceptions to be filed within 20 days after judgment, is not 
mandatory, apd the Court may for good cause shown per¬ 
mit proposed bill of exceptions to be filed after the expira¬ 
tion of said 20 day period. 

3. There is no provision of the rules of the Supreme 

Court of the District of Columbia, or of the Code of 

44 Laws for the District of Columbia which gives a 
party the right to have a proposed bill of exceptions 

stricken from the record if not filed within the 20-day 
period as prescribed by Law Rule 46 of the Supreme Court 
of the District of Columbia. 

4. The 20-day period for filing a proposed bill of excep¬ 
tions as prescribed by Law Rule 46 of the Supreme Court 
of the District of Columbia, may be waived by counsel 
either by an oral agreement or any conduct inconsistent 
with an intention to take advantage of the late filing of a 
proposed bill of exceptions. 

5. Law Rule 18 of the Supreme Court of the District of 
Columbia is inapplicable to the issues presented by the 
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said petition for the rule to show cause and the answer 
thereto, as it merely applies to stipulations or |agreements 
of counsel as to facts in any given case on which certain 
principles of law are to be decided. 

6. Under the issues presented by the said petition for 
rule to show cause and the answer thereto, th^ Court was 
called upon to reconcile the differences between the affi¬ 
davits of counsel representing the different parties herein, 
and if the Court found that an oral agreement had been 
entered into by and between counsel for the cajveators and 
counsel for the caveatee, granting counsel fpr the cave¬ 
ators an extension of time within which to file the proposed 
bill of exceptions in this cause, then the said yule to show 
cause should have been discharged since Law Rule 18 is 
inapplicable. 

7. Under the issues presented by the petition for rule to 
show cause and the answer thereto filed hefein, it was 
obligatory upon the Court to construe the respective affi¬ 
davits of counsel representing the caveators jand counsel 
representing the caveatee, and if the Court found that an 
oral extension had been granted counsel for tpe caveators 
by counsel for the caveatee within which to fil^ a proposed 
bill of exceptions in this cause, then the Court! should have 
discharged the rule and permitted the bill of exceptions to 

stand, since under the circumstance^ the Court 

45 should not have allowed Law Rule 46 of the Supreme 

Court of the District of Columbia to be set up and 

availed of bv counsel for the caveatee to defeat the cave- 
«/ 

ators’ right to a bill of exceptions on appeal. 

8. The Court had it found that an oral argument was 

entered into by and between counsel for the caveators and 
counsel for the caveatee, granting counsel fpr the cave¬ 
ators an extension of time within which to file the proposed 
bill of exceptions, should have discharged the rule and 
could have obviated the necessity of passing on the motion 
for the caveators to extend nunc pro tunc the time for filing 
the proposed bill of exceptions to and including July 3, 
1935. | 

9. Law Rule 46 of the Supreme Court of tHe District of 
Columbia is not an inflexible rule and the Court may for 
good cause shown extend the time for filing i:he proposed 
bill of exceptions after the 20-day period has expired, and 
may do this even if the Court should find that there is not 
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sufficient matter of record to justify the entry of an order 
nunc pro tunc extending the time for filing the proposed 
hill of exceptions. 

10. The Court should have entered an order nunc pro 
tunc extending the time for filing and conserving the bill 
of exceptions to and including July 3, 1935, the date on 
which said proposed bill of exceptions was actually filed in 
order to validate said proceedings; all of which exceptions 
were duly allowed by the Court. 

0. R. LUHRING, 

W. GWYNN GARDINER, 

E., 

JAMES M. EARNEST, 

729 15th St, N. W., 

Washington, D. C., 

Attorneys for Caveators. 

(Endorsement: Caveators’ Objections and Exceptions 
to Order striking proposed Bill of Exceptions and overrul¬ 
ing Motion for entry nunc pro tunc, etc. Filed July 23, 
1935. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

46 Caveator’s Prayer No. 1. 

If the jury believe from the evidence that the relation 
of attorney and client, or any other confidential relation, 
existed between Irwin H. Linton and Eleanor B. Biggs at 
the time of the making of the paper writing of August 16, 
1933, and purporting to be the will of the said Eleanor B. 
Biggs, or so short a time previous thereto that the con¬ 
fidential relationship might still be in existence, then you 
are instructed that the burden is upon the said Irwin H. 
Linton to show by a clear preponderance of the evidence 
that no undue influence or advantage was used or taken 
by him over the said Eleanor B. Biggs in the making of 
the alleged will. 

Mav 20th, 1935. Refused. Ex. noted by Plfs. 

D. W. O’DONOGHUE, 

Justice. 
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47 Caveator’s Prayer No. 1%. | 

The Jury is instructed that if you find from tjhe evidence 
in this case that the Caveatee, Irwin H. Lintpn, was, at 
the time he drafted and had executed the paper writing 
bearing date of August 16, 1933, and purporting to be the 
last will and testament of Eleanor B. Biggs, the attorney 
for the said Eleanor B. Biggs, or occupied a jconfidential 
relation with her, and you should further find ftom the evi¬ 
dence that the provisions of the will and the disposition of 
the estate is in any respect unnatural, then ydu may con¬ 
sider those facts, together with all the other levidence in 
the case bearing upon the question of mental capacity and 
undue influence practiced upon her by the Caveatee, Irwin 
H. Linton. j 

Mav 20, 1935. Refused. Ex. noted by Plfs. 

D. W. O’DONOGilTJE, 

Justice. 
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The jury is instructed that in determining whether at the 
time the instrument in controversy, the will pearing date 
of August 16, 1933, was executed by Eleanor B. Biggs, she 
was of sound and disposing mind and capable bf executing 
a valid deed or contract you are to consider all j;he evidence 
that has been submitted to you in this case as to her acts, 
habits, conversations and declarations, so far [as the same 
may, in your opinion, throw light upon her nfental condi¬ 
tion at that time, and if upon consideration of all the evi¬ 
dence, you find that at the time this instrument was ex¬ 
ecuted by Eleanor B. Biggs, she did not haVe sufficient 
mental capacity to know in a general way the extent and 
value of her property, and who were the natural objects 
of her bounty and their deserts with reference to their con¬ 
duct toward her and their treatment of her, and what were 
their relative claims and necessities, and that she did not 
have sufficient mind and memory to retain tljose facts in 
her mind in a general way long enough to have her will 
prepared and executed, and generally to understand her 
purpose and the business she was engaged in !in disposing 
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of her property, then you are instructed that you should 
answer the second issue (that of mental capacity) “No”. 

May 20, 1935. Refused. Ex. noted by Plfs. 

D. W. O’DONOGHUE, 

Justice. 


49 Caveator’s Prayer No. 4. 

The jury is instructed that in order to find the testatrix, 
Eleanor B. Biggs, at the time of executing the paper¬ 
writing bearing date of August 16, 1933, and purporting to 
be her last will and testament, not to have been possessed 
of the sound and disposing mind contemplated and re¬ 
quired by the law in making such an instrument, it is not 
necessary that you should find her to have been actually 
crazy, as that expression is ordinarily apprehended or 
understood. If you find that said testatrix, at the time of 
the preparation and execution of this will, was mentally 
incapable of making a disposition of her property with 
judgment and understanding with reference to the amount 
and situation thereof, and the relative claims of those who 
may have been the objects of her bounty, you may find that 
she did not possess the testamentary capacity requisite in 
the making of a will, and may accordingly, answer the 
second issue “No”. 

May 20, 1935. Refused. Ex. noted bv Plfs. 

D. W. O’DONOGHUE, 

Justice. 

(Endorsement: Caveators’ Prayers (No. 1, l 1 /*, 3 & 4). 
Filed May 20, 1935. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court.) 

50 Amended Assignment of Errors. 

Now comes the caveators, Margaret F. Nicodemus and 
Frederick T. Miller, and say that in the record and pro¬ 
ceedings in the lower court and in the verdict and judg¬ 
ment entered on the verdict so rendered, manifest errors 
occurred and intervened to the prejudice of the caveators, 
and the caveators assign the following errors and each of 
them which they aver occurred in the said record, proceed¬ 
ings, verdict and judgment entered on the verdict so ren¬ 
dered : 
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1. The Court erred in ruling and holding! that the 
caveatee was only required to merely make formal proof 
of the execution of the will of August 16, 193$, in order 
for it to be admitted in evidence at the trial of! the issues 
framed under the caveat tiled to said will and jthe answer 
thereto. 

(a) In not ruling and holding that where it appears that 
the draftsman of the will is an attorney and principal bene¬ 
ficiary under the will, mere formal proof of execution is 
insufficient, and that the caveatee must go further and re¬ 
but the presumption of undue influence, in order jfor the will 
to be admitted in evidence as the last will and testament 
of testatrix. | 

| 

2. The Court erred in admitting the will of August 16, 
1933, in evidence as the last will and testament of Eleanor 
B. Biggs upon mere proof of formal execution thereof. 

3. The Court erred in holding and Ruling that 
51 there was no evidence or substantial Evidence of 
fraud practiced on the deceased by the caveatee, in 
the matter of making the will dated the 16th dav of August, 
1933. 

4. The Court erred in directing a verdict for the 

caveatee upon issue No. 4, namely, the issue relating to 
fraud, coercion, and duress practiced on deceased by 
caveatee. | 

5. The Court erred in refusing to grant; caveators’ 
prayer No. 1. 

6. The Court erred in refusing to grant caveators’ 

prayer No. I 1 /*- 

7. The Court erred in refusing to grant] caveators’ 

prayer No. 3. 

8. The Court erred in refusing to grant caveators’ 

prayer No. 4. 

9. The Court erred in making the rule to show cause 
why the proposed bill of exceptions filed in this cause on 
July 3, 1935, should not be stricken, absolute, fynd in strik¬ 
ing the said proposed bill of exceptions from tjhe record. 

(a) The Court erred in refusing to hold that the filing 
of a proposed bill of exceptions within 20 day$ from judg¬ 
ment as prescribed by Law Rule 46 of the Supreme Court 
of the District of Columbia is not jurisdictiolnal, and the 
Court may permit the proposed bill of exceptions to be 
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filed after the expiration of the 20-day period, for good 
cause shown. 

(b) The Court erred in not holding that the provisions 
of Law Rule 46 of the Supreme Court of the District of 
Columbia requiring proposed bill of exceptions to be filed 
within 20 days after judgment is not mandatory, and that 
the Court may for good cause shown permit the proposed 
bill of exceptions to be filed after the expiration of the said 
20-day period. 

(c) The Court erred in holding that Law Rule 18 of 
the Supreme Court of the District of Columbia was 

52 applicable and controlling in the issues presented by 
the said petition for rule to show cause filed in this 
case and the answer thereto; and in not holding that said 
rule merely applies to stipulations or agreements of coun¬ 
sel as to facts in any given case on which certain principles 
of law are to be decided. 

(d) The Court erred in holding that under the said peti¬ 
tion for rule to show cause and the answer thereto the 
Court was not called upon to reconcile the differences be¬ 
tween the affidavits filed by counsel representing the 
caveators and counsel representing the caveatee, and in not 
holding that an oral extension had been granted counsel 
for the caveators within which to file the proposed bill of 
exceptions so that Law Rule 46 of the Supreme Court of 
the District of Columbia requiring a bill of exceptions to 
be filed within 20 days from judgment, unless the time 
be extended by order of the Court, could not be set up and 
availed of by counsel for the caveatee to defeat the 
caveators’ right to have the proposed bill of exceptions 
accepted in this cause. 

(e) The Court erred in not holding that the 20 day 
period for filing the proposed bill of exceptions as pre¬ 
scribed by Law Rule 46 of the Supreme Court of the Dis¬ 
trict of Columbia, may be waived by counsel either by an 
oral agreement or by any conduct inconsistent with an in¬ 
tention to take advantage of the delay in filing the proposed 
bill of exceptions. 

10. The Court erred in overruling the caveators’ motion 
to extend nunc pro tunc the time for filing and serving the 
proposed bill of exceptions in this cause to and including 
July 3, 1935. 
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(a) The Court erred in not holding that Law Rule 46 of 
the Supreme Court of the District of Columbia is not an in¬ 
flexible rule and that the Court may for good cjiuse shown 
extend time for filing proposed bill of exceptions after the 
20 day period has expired, and may do this feven if the 
Court should find that there is not sufficient matter 

53 of record to justify the entry of an order nunc pro 
tunc extending time for filing the bill of exceptions. 

11. In other respects apparent of record. 

W. GWYNN GARDINER, 

E. ! 

JAMES M. EARNEST, 

Securities Building, 
Washington, D. C ., 
Attorneys for Caveators. 

I 

Service of copy of foregoing amended assignment of 
errors acknowledged this 23rd day of July, 1^35, without 
prejudice. 

ALVIN L. NEWMYER, 
DAVID G. BRESS, 

Attorneys for \Caveatee. 

(Endorsement: Amended Assignment of Errors. Filed 
July 23, 1935. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 

i 

i 

54 Amended. Designation of Record . j 

. 

The Register of Wills will please include in the Tran¬ 
script of Record on Appeal to the United States Court of 
Appeals for the District of Columbia in the aljove entitled 
cause the following: 

1. Paperwriting purporting to be the last will and testa¬ 
ment of Eleanor B. Biggs, dated July 6,1931. j 

2. Memorandum showing date of filing said I will in Pro¬ 
bate Court; date of petition for probate; and d^te on which 
said will was proven. 

3. Paperwriting purporting to be the last will and testa¬ 
ment of Eleanor B. Biggs, dated August 16,1933, including 
the backing and memorandum appearing on ^aid backing, 
which was attached to said will at the time of j its filing. 

i 
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4. Memorandum showing date of filing said will in the 
Probate Court; date of petition for probate; date on which 
said will was proven. 

(a) All papers showing proof of said will. 

(b) Order admitting said will to probate. 

5. Petition and caveat of Margaret F. Nicodemus and 
Frederick T. Miller. 

6. Answer of Irwin H. Linton to said petition and caveat. 

7. Order adjudging caveators entitled to have issues 
framed. 

8. Order framing issues under said caveat and said an¬ 

swer, passed December 12, 1934. 

55 9. Minute entry showing verdict of jury sustain¬ 

ing will of August 16, 1933, on issues 1, 2 and 3, and 
showing the verdict of the jury in favor of the 4th issue by 
direction of the Court. 

9a. Memorandum: Motion for new trial overruled. 

10. Memorandum judgment entered on verdict of jury 
sustaining will of August 16, 1933. 

11. Memorandum of appeal noting bond fixed at $100 or 
cash deposit of $50 in lieu thereof. 

12. Memorandum showing filing of proposed bill of ex¬ 
ceptions. 

13. Petition of caveatee for rule to show cause why the 
proposed bill of exceptions filed in this cause should not be 
stricken, and rule to show cause issued pursuant to said 
petition. 

14. Answer of respondents to said petition for rule to 
show cause including the affidavit of James M. Earnest 
attached to said answer. 

15. Motion of caveators to extend nunc pro tunc the time 
for filing and serving the proposed bill of exceptions in this 
cause to and including July 3, 1935. 

16. Affidavit of Alvin L. Newmver in opposition to said 
motion. 

17. Memorandum opinion of Justice Oscar Lullring, filed 
on July 19; 1935, overruling caveators’ motion to extend 
nunc pro tunc the time for filing the proposed bill of excep¬ 
tions in this cause, striking the bill of exceptions filed 
herein and making the said rule to show cause absolute. 

18. Order making said rule to show cause absolute, strik¬ 
ing the proposed bill of exceptions filed herein, and over- 
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ruling caveators’ motion to extend nunc pro tuiic the time 
for filing the proposed bill of exceptions to and including 
July 3, i935, passed July 23, 1935. 

19. Caveators’ objections and exceptions to £aid order, 
duly allowed by the Court and filed July 23, 19^5. 

20. Caveators’ prayers numbers 1, 1%, 3 and 4 offered 
by the caveators at the trial of the issues in this case, 

56 including the memorandum appearing on each of 
said respective prayers showing that each of the re¬ 
spective prayers were severally offered by the caveators, 
severally denied by the Court and the Court allowed the 
caveators an exception to its refusal to grant e^ch of said 
prayers. 

21. The amended assignment of errors. 

22. This amended designation of record. 

W. GWYNN GARDINER, 

E., 

JAMES M. EARNEST, [ 

Securities Building, Washington, D. C., 

Attorneys for Caveators. 

Service of copy of foregoing amended designation of 
record acknowledged this 23rd day of July, 19$5, without 
prejudice. 

ALVIN L. NEWMMER, 
DAVID G. BRESS, 

Attorneys for Caveatee. 

(Endorsement: Amended Designation of Record. Filed 
July 23,1935. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 
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i 

Supreme Court of the District of Columbia, Holding 

a Probate Court. 


District of Columbia, to wit: 

I, Victor S. Mersch, Deputy Register of Wflls for the 
District of Columbia, Clerk of the Probate Courj, do hereby 
certify the foregoing pages, numbered from 1 tjo 56, inclu¬ 
sive, to be true copies of the originals of certain papers 
on file in the office of the Register of Wills, (jlerk of the 
Probate Court, in case No. 46,331, estate of Eleanor B. 
Biggs, deceased, wherein Margaret F. Nicopemus and 
Frederick T. Miller are appellants, and Irwin | H. Linton, 
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Executor, is appellee, the same constituting a full, true, 
and correct transcript of record of proceedings had in said 
cause according to the Amended Designation of counsel 
filed therein and made a part hereof. 

I further certify, That the bond for appeal, in the penalty 
of One Hundred dollars, was duly filed by said appellants, 
and approved by said Court on the 13th dav of June, A. D. 
1935. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of the said Probate Court, this 13th day of 
August, A. D. 1935. 

[Seal Supreme Court of the District of Columbia, 

Probate Jurisdiction.] 

VICTOR S. MERSCH, 

Deputy Register of Wills for the District 
of Columbia , Clerk of the Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6533. Margaret F. Nicodemus and Frederick T. Mil¬ 
ler, Appellants, vs. Irwin H. Linton, Executor. United 
States Court of Appeals for the District of Columbia. 
Filed Aug. 13, 1935. Henry W. Hodges, Clerk. 
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